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内容摘要 
在争端解决方面，管辖权的准确界定和合理维持是争端解决机制得以顺
利运作的核心要素。作为国际投资争端解决的权威机构，解决投资争端国际
中心(ICSID)在解决投资争端中的重要性日益凸显，而客体管辖权作为其管辖
权的重要构成要素值得我们深入研究。经考察 ICSID仲裁庭的仲裁实践发现，
仲裁庭为扩大其管辖权，在争端解决实践中采用了扩张解释方法，片面地维
护外国投资者的利益，置东道国国家主权于不顾，甚至导致个别缔约国的单
方退出。然而，ICSID 的生命力是建立在国家同意基础之上的，缺少缔约国
的支持，其威信和生命力都将无所依附。因此，在解决外国投资者与东道国
之间的国际投资争端时，仲裁庭应合理权衡利弊，在外国投资者利益和东道
国主权之间寻求平衡的保护。在这个方面，关于“投资”的界定就显得格外
重要。 
本文综合采取了实证研究方法和比较分析方法，试图对仲裁庭目前的案
例进行梳理，总结仲裁庭确定客体管辖权的方法，同时以“投资”的界定为
视角，分析国际投资法律文件对“投资”的界定，并结合我国目前在缔结 BITs
实践中的普遍做法，对比他国在缔结投资条约时采取的方法，从而为我国的
缔约实践提供一定的建议。全文共分四章。 
第一章是对 ICSID的一般性介绍，包括其产生背景、产生过程和历史影
响，并对其管辖权的三个要素分别进行了简要介绍。同时指出，ICSID 仲裁
庭管辖权的三个要素是互相独立、密不可分的，只有同时满足方能构成管辖
权成立的条件，而不能将任何一个要素融入其他要素进行解释。 
第二章着眼于 ICSID的客体管辖权，从历史分析的角度，以《解决国家
与他国国民间投资争端公约》(以下简称《ICSID 公约》或“公约”)的起草
文件和准备文件为参考，对 ICSID的客体管辖权的三个要素，即“法律争端”、
“投资”和“直接性”的界定进行了探讨。同时结合仲裁实践，梳理了仲裁
庭对上述三个要素的界定，并以“投资”的界定为视角，分析仲裁庭管辖权
的发展趋势。 
第三章从理论上探讨了“投资”的应然含义，并根据仲裁实践总结了仲
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 裁庭在界定“投资”时运用的解释方法，同时阐释了 ICSID仲裁庭管辖权呈
现扩张趋势的原因和后果。 
第四章采用比较研究方法在国际投资法的语境下考察了投资的界定，一
方面，考察了当前的国际投资法律文件对投资的界定，另一方面，研究了与
我国国际投资情况最为接近的国家(美国)关于投资的立法模式，并结合我国
的缔约实践，为我们缔结和签署 BITs时关于投资的界定提供了一定的建议。 
 
关键词：客体管辖权；投资；ICSID 
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ABSTRACT 
An accurate definition and reasonable maintenance over the jurisdiction is 
an important prerequisite for the successfully functioning of international 
investment dispute settlement mechanism. As a prestigious dispute settlement 
institution for international investment, ICSID‘s subject matter jurisdiction 
constitutes one of the most important elements of jurisdiction of the arbitral 
tribunal, which has declared its importance in settlement of investment disputes; 
however, not enough attention was paid. To inspect the arbitral practice of the 
tribunal of the Center we found that, the tribunal has used amplified 
interpretation to expand its jurisdiction, which has safeguarded the interests of 
foreign investors unilaterally, set the sovereignty of host countries aside, and 
even lead to the denunciation of some Latin American countries. However, we 
have to admit that the vitality of ICSID is based on national unity, once lacking 
of the support of Contracting Parties, the Center's prestige and vitality are 
rootless. Therefore, the arbitral tribunal should seek a balance between the 
protection of the interest of foreign investors and the sovereignty of host country. 
This paper takes the empirical research method and comparative analysis, 
trying to sort out the present concluded case of the tribunal, to summarize the 
way the arbitral tribunal used to determine the subject matter jurisdiction. In the 
meantime, from the perspective of "investment", the paper analyses the opinion 
of the international legal documents on "investment" definition. In combine with 
China's current common practice of concluding BITs with other countries, in 
comparison with the way other countries adopted, this paper seeks to provide 
some inspiration and advice to the practice when China enter into international 
investment treaties. The thesis has four chapters. 
The first chapter is a general introduction to the ICSID, including its 
background, drafting history and influences, and the three elements of ICSID 
jurisdiction are briefly introduced. 
The second chapter pays attention to the subject matter jurisdiction of ICSID. 
From the perspective of historical analysis, the paper takes the drafting 
documents and preparation documents of the ICSID Convention as a reference, 
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 discussing the definition of the three elements of the subject matter jurisdiction 
of ICSID, namely: the "legal dispute", "investments" and "directly relevance". At 
the same time, it examines the practice of arbitration, inspects the way arbitral 
tribunal defines these three elements, and analyzes the trends of tribunal‘s 
jurisdiction based on the "investment" definition. 
The third chapter discusses the normative definition of ―investment‖ 
theoretically, and makes a conclusion on the approach the arbitral tribunal 
applied in ―investment‖ definition in accordance with the concluded cases, and 
states the reasons and influence of the extension tendency of ICSID‘s 
jurisdiction. 
The forth Chapter explores the definition of ―investment‖ in the context of 
international investment law with the way of comparative research method. On 
the one hand, it examines the definition in the current international investment 
legal documents, on the other hand, it presents the legislation patterns on 
investment of America, the country which is the most similar to China as to the 
situation of international investment in attracting foreign investment and 
conducting investment abroad, combines with China‘s practice to conclude BITs, 
and provides some suggestions for us to conclude and sign BITs. 
 
Key Words: Subject Matter Jurisdiction；Investment；ICSID 
 
厦
门
大
学
博
硕
士
论
文
摘
要
库
  
缩略语表 Abbreviations 
英文缩写 英文全称 中文全称 
ICSID 
International Center for the Settlement 
of Investment Disputes 
解决投资争端国际
中心 
BIT Bilateral Investment Treaty 双边投资协定 
IIAs International Investment Agreements 国际投资协议 
ICJ International Court of Justice 国际法院 
ICC 
The International Chamber of 
Commerce 
国际商会 
UNCITRAL 
United Nations Commission on 
International Trade Law 
国际贸易法委员会 
UNCTAD 
United Nations Conference on Trade 
and Development 
联合国贸发会 
NAFTA North American Free Trade Agreement 北美自由贸易协定 
MIGA 
Multilateral Investment Guarantee 
Agency 
多边投资担保机构 
MAI Multilateral Agreement on Investment 多边投资协定 
OECD 
Organization for Economic 
Co-operation and Development 
经济合作与发展组
织 
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